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PREFACE

In January 2021, the 11th edition identified and described two material global tax trends that
emerged in 2020: the response of economies to the covid-19 pandemic and the taxation of
the digital economy. These two trends evolved through 2021 and can be expected to occupy
centre stage in 2022 and beyond.

In 2020 and 2021, governments sought to bolster economies hit by the pandemic
through a series of measures ranging from furlough schemes, postponing tax deadlines and
deferring tax payments to relaxing residence rules. In 2021 and into 2022, governments
will face the difficult balancing act of continuing to support their economies and encourage
growth on the one hand, while needing to raise money from damaged economies to pay for
such support and reduce the size of large deficits on the other, without such tax raising stifling
any recovery. Precisely how each jurisdiction will deal with this balance remains uncertain
and is a key area to observe in 2022. At this stage it appears that, while we may see some
limited tax rises, more rigorous tax enforcement is likely to play a material role.

On 1 July 2021, a statement was made by the G20 Finance Ministers that on
8 October 2021 resulted in the OECD/G20 Inclusive Framework on Base Erosion and Profit
Shifting (BEPS 2) that contains details of how Pillars 1 and 2, which seek to address the issues
raised by the digital economy, will be applied in practice. Pillar 1 deals with the reallocation
of certain profits from very large multinational enterprises to market jurisdictions, while
Pillar 2 deals with a global minimum tax. Among significant points to note is that under
Pillar 1 it is intended that a new multilateral convention will be drafted and available for
signature in 2022 that will remove unilateral digital services taxes and similar measures. Some
jurisdictions that have applied a unilateral solution, notably the United Kingdom, Austria,
France, Italy and Spain, have committed to transition from existing digital services taxes to
the new multilateral approach solution. Under Pillar 2, the minimum tax rate is set at 15 per
cent rather than the previously proposed rate of ‘at least 15 per cent’. This has already had an
impact, with Ireland announcing an increase in its minimum corporate rate to 15 per cent.
While a remarkable amount of progress has been made in a short time, there are still important
technical issues to be addressed quickly if the timetable, which proposes implementation in
2023, is to be adhered to. However, there is sufficient detail in the proposals for businesses
likely to be affected to consider starting the process of reviewing their internal procedures and
processes to ensure they can be compliant.

It is hoped that this volume will prove to be a useful guide to the tax rules in the
jurisdictions where clients conduct their businesses. Each chapter aims to provide topical and
current insights from leading experts on the tax issues and opportunities in their respective
jurisdictions. While specific tax advice is always essential, it is also necessary to have a broad
understanding of the nature of the potential issues and advantages.
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Preface

The views expressed in this book are those of the authors and not of their firms, the
editor or the publishers. Every endeavour has been made to ensure that what you read is the

latest intelligence.

Tim Sanders
London
January 2022
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Chapter 8

CYPRUS

Stella Strati’

I INTRODUCTION

Cyprus has a very advantageous environment for inward investment, providing various
incentives to encourage non-residents to set up a business in, or invest through, Cyprus.
In a nutshell, no restrictions on foreign share ownership exist, there are no withholding
taxes on dividends or interest, the sale of shares and other titles is exempt from tax, and the
corporate tax rate is one of the lowest in the European Union, while non-Cyprus tax residents
(or non-domiciled) enjoy a number of tax exemptions. Furthermore, in October 2021 the
Cyprus government presented an action plan for attracting companies to operate from or
expand their activities in Cyprus. These, and other characteristics of the Cyprus tax system,
shall be further analysed below.

I COMMON FORMS OF BUSINESS ORGANISATION AND THEIR TAX
TREATMENT

The most common type of business entity used is the private limited liability company.
Various benefits surround the existence, operation and tax treatment of a limited company;
these will be examined below.

i Corporate

Businesses usually adopt a corporate form; that of a private (or public) limited liability
company with shares. A Cyprus company is fiscally opaque for tax purposes. Under Cyprus
law a company is a legal person with a separate legal personality, while its members are not
personally liable for its obligations (their liability is limited to the share capital contributed).
A Cyprus company is a legal entity distinct from its members, and as such it enjoys rights
and is subject to duties that are not the same as those of its shareholders. The existence of
the company does not depend on the existence or continuation of its members, as per the
principle of perpetual succession. All of the above constitute the Cyprus company as a flexible
corporate form for the purposes of conducting business.

1 Stella Strati is a partner at Patrikios Pavlou & Associates LLC.
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ii ~ Non-corporate

The establishment of partnerships is possible under Cyprus law, which allows both for
general and limited partnerships. A partnership is not treated as a separate taxable person.
It is a transparent entity and the tax is imposed on the actual partners and not on the
partnership. Partnerships are widely used in joint venture projects and in smaller (usually
family-owned) enterprises.

Also, Cyprus recognises the concept of trusts and in particular Cyprus international
trusts (for settlors and beneficiaries who are non-Cyprus tax residents during the year
preceding the year of the trust settlement). A Cyprus trust is not a taxable person. The income
of a trust is assessed in the name of the trustee; however, because the beneficiaries are the
persons entitled to the income, they are liable for any tax thereon. Trustees need to follow a
matching approach when making distributions to the beneficiaries, so that any Cyprus tax is

deducted and paid. Hence, a look-through approach must be applied.

III DIRECT TAXATION OF BUSINESSES

i Tax on profits
Determination of taxable profit

Business profits of a Cyprus company, adjusted for various disallowances and exemptions,
are subject to tax at 12.5 per cent. Cyprus tax residents are taxed on their worldwide income.
Profits are taxed on an accrual basis and the International Financial Reporting Standards are
followed. Generally, expenses wholly and exclusively incurred by a company in the production
of taxable income are allowable. Private expenses, expenses not matched to taxable income
or not validated through proper supporting documentation, provisions (depreciation,
amortisation, impairment, obsolete stock), and expenses linked to non-taxable assets and
exchange differences are considered among others as non-deductible expenses. However,
capital allowances, balancing allowance computed on the disposal of non-current assets,
notional interest deduction and notional loss in related-party transactions are also deductible.

Capital and income

The corporation tax rate is 12.5 per cent. For individuals, the progressive rates for income
tax are provided below. No capital gains tax exists, apart from the taxation of gains from the
disposal of immovable property situated in Cyprus.

Losses

On a company level, tax-adjusted losses can be carried forward and be set off against
tax-adjusted profits for the next five subsequent years. Losses cannot be carried back.

On a group level (subject to the existence of certain criteria and the formation of a
tax group), group members may surrender losses from one loss-making member to another
profitable one. A direct or indirect holding of at least 75 per cent for the entire tax year
is necessary for a company to be considered as forming part of a tax group. From 2015
onwards, the interception of companies established in the European Union, in countries with
which Cyprus has a double tax treaty (DTT) or countries that have signed the Organisation
for Economic Co-operation and Development (OECD) terms for exchange of information
can be taken into consideration for the calculation of an indirect holding. Furthermore,
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group relief is available between companies established in an EU Member State, provided
that the EU subsidiary has exhausted all means of surrendering or carrying forward the losses
in its own state.

Rates

Business profits of Cyprus tax-resident companies, adjusted in relation to allowances and
exemptions, are subject to a flat tax rate of 12.5 per cent.

Income for individuals is subject to progressive tax rates. The first €19,500 is tax-free,
the next €8,500 is subject to a tax rate of 20 per cent, the next €8,300 is taxed at 25 per cent,
the next €23,500 at 30 per cent and any amount above €60,000 at 35 per cent. A number of
deductions and personal allowances are available.

Administration

The key tax authority in Cyprus is the Tax Department (under the Ministry of Finance). The
Tax Department deals with all matters that relate to direct and indirect taxation. Local or
municipal taxes are paid to the local municipalities, as applicable.

The Cyprus tax year is the calendar year, both for legal and physical persons.

For income tax purposes, records must be retained for six years after the end of the
relevant tax year. Taxpayers are required to submit tax returns once a year. All tax returns can
be submitted electronically and taxes can be paid online.

Legal persons are required to prepare audited accounts based on generally accepted
audit standards. Companies should be registered online and submit their annual tax returns
electronically. The submission deadline of the income tax return for companies for a given
tax year is 31 March of the second year following the year end. The provisional tax payment
for entities is made in two instalments on 31 July and 31 December each year. The payment
of the final corporation tax under the self-assessment method is done by 1 August of the
following year. This also applies for individuals preparing audited financial statements (i.e.,
having an income above €70,000).

Self-employed individuals who are not required to prepare audited financial statements
must submit their personal income tax return electronically by 30 September of each year.

Employers are required to pay the employee’s income tax through the pay-as-you-earn
(PAYE) system one month after the salary payment. Salaried individuals must submit their
personal income tax return by 31 July, while employers are required to submit their return
of payments to employees and tax deducted for each tax year no later than 31 July of the
following year.

The Cyprus tax process is that of self-assessment. Following the filing of a tax return,
the Cyprus tax authorities have six years from the end of the relevant tax year to raise an
enquiry (or 12 years in case of fraud or wilful default).

Tax authorities’ decisions can be challenged by applying to the Tax Tribunal, which is
an independent body, not forming part of the Tax Department. This application must be
filed within 45 days from the notification of the relevant decision of the Tax Commissioner.
The Tribunal must issue a decision within a year from the submission of the application.
Also, taxpayers may submit a petition to the Administrative Court, which has jurisdiction
to review at first instance the lawfulness of decisions, actions or omissions of any executive
or administrative authority and has the power to validate or nullify any such decisions. The
decisions of the Administrative Court are subject to appeal before the Supreme Court.
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Tax grouping

No rules for tax grouping exist, except for the basic rules for group tax relief, described above.

ii Other relevant taxes

Other taxes in Cyprus include value added tax (VAT), special defence contribution (SDC),
capital gains tax and stamp duty.

The standard rate of VAT is 19 per cent, while reduced rates of 5 per cent and 9 per
cent apply to certain supplies.

SDC is payable by Cyprus tax-resident companies and individuals that are both tax
residents and domiciled in Cyprus on passive income; namely rents, dividends and passive
interest income. Dividends received by individuals (resident and domiciled in Cyprus) are
subject to an SDC rate of 17 per cent. Dividends received by Cyprus tax-resident companies
are not subject to SDC (subject to specific exceptions mentioned below). The SDC rate for
interest for both natural and legal persons is 30 per cent. Rent received by companies and by
tax-resident and domiciled individuals is subject to SDC at the effective rate of 2.25 per cent
(3 per cent on gross rents less 25 per cent).

Capital gains tax applies only to direct and indirect disposals involving immovable
property situated in Cyprus. It is imposed at the rate of 20 per cent on gains from the disposal
of immovable property or gains from the disposal of shares that directly or indirectly own
immovable property situated in Cyprus.

Stamp duty is payable on any document that concerns any property located in Cyprus
or on matters to be executed there. For contracts the value of which ranges between €5,001
and €170,000, the current rate of stamp duty is €1.50 for each euro or part thereof; for
contracts the value of which is over €170,000, the current rate of stamp duty is €2 for every
€1,000 or part thereof, with a ceiling of €20,000. This maximum amount is payable on
any document or on any transaction that has several documents; in this case, the parties
may choose which of the transaction documents is the main document and only that main
transaction document will be subject to the full stamp duty. The other transaction documents
may be stamped as secondary documents, in the amount of €2 each, provided that they
are dated the same day (or very close) as the main transaction document. A number of
instruments carry a fixed stamped duty, as per the provisions of Cyprus stamp duty law.

Furthermore, individuals are obliged to pay contributions for the General Healthcare
System (GHS) on, among others, emoluments, pensions, rental, interest and dividend income.
GHS contributions are also applicable to non-domiciled individuals. These contributions are
capped at an annual income of €180,000.

IV TAX RESIDENCE AND FISCAL DOMICILE

i Corporate residence

The Cyprus income tax legislation does not include a clear provision on how an entity becomes
a Cyprus tax resident. General practice looks at the ‘management and control’ thereof. The
minimum requirements for an entity to be considered a Cyprus tax resident are quite general
and include (1) the place of residence of the majority of the directors; (2) the place that the
meetings of the board of directors are held; and (3) the place where the general policy of the
entity is formulated. Therefore, it is possible for a non-locally incorporated entity to become
a Cyprus tax resident if the above criteria are met.
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ii ~ Branch or permanent establishment

A non-Cyprus entity can have a fiscal presence in Cyprus through a branch or a permanent
establishment (PE). The definition of a PE as included in Cyprus legislation generally follows
that of the OECD model tax treaty. Therefore, for an entity to be deemed to have a Cyprus
PE, a ‘fixed place of business’ is required to be established there (i.c., branch, office, etc.).

Cyprus also recognises the concept of the agency PE. The relevant legislative provisions
state that where a person — other than an agent of an independent status — is acting on
behalf of an enterprise, and has (and habitually) exercises in Cyprus an authority to conclude
contracts in the name of the enterprise, that enterprise will be deemed to have a PE in Cyprus
in respect of any activities that such a person undertakes for the enterprise. An enterprise
shall not be deemed to have a Cyprus PE merely because it carries business there through a
broker, general commission agent or any other agent of an independent status, provided that
they are acting in the ordinary course of their business. Usually, an agent is considered to be
independent if that person (1) does not act upon detailed instructions of the enterprise; (2)
is subject to entrepreneurial risk; and (3) provides similar services towards other enterprises.

If a foreign entity has a Cyprus PE, then such a PE will be subject to tax in Cyprus on
income accrued or derived from the business activity that is carried through that PE and on
income arising from sources therein.

V  TAXINCENTIVES, SPECIAL REGIMES AND RELIEF THAT MAY
ENCOURAGE INWARD INVESTMENT

A number of features of the Cyprus tax system can encourage inward investment. These
include, among others, the IP regime, the tonnage tax system (TTS), the absence of
withholding taxes, expatriate relief and others mentioned below.

i Holding company regimes

No particular regimes exist in relation to Cyprus holding companies. However, a number
of tax law provisions identify Cyprus as an attractive holding jurisdiction. Namely, dividend
income received by a Cyprus holding company is generally exempt from any income tax in
Cyprus (subject to the hybrid instrument exception explained below) and SDC (subject to
the passive dividend rule explained below). Also, no withholding tax applies on any outgoing
dividend or other profit distributions or interest, irrespective of the existence of a DTT.
Furthermore, profits arising from the disposal of titles are tax exempt. Non-Cyprus tax
residents or Cyprus tax resident but not domiciled, shareholders of a Cyprus company are
not subject to any SDC. Also, no restrictions on foreign share ownership exist, thus a foreign
investor can be the sole shareholder of a Cyprus entity.

ii ~ IP regimes
The current Cyprus IP tax regime is applicable as of 1 July 2016. This follows the nexus
approach, according to which a direct link between qualifying income and own qualifying
expenses is essential for the intellectual property to qualify. The level of the qualifying profits
is positively correlated to the extent that R&D activities are performed by the same entity.
Under the previous IP regime, an overall 80 per cent deduction on profits was granted.
Under the current rules, 80 per cent of the overall income derived from the qualifying
intangible asset is treated as a deductible expense. A qualifying intangible asset is an asset
that has been acquired, developed or exploited by a person within the course of carrying out
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their business and that is the result of R&D activities. Such assets specifically comprise of (1)
patents; (2) computer software; and (3) other intellectual property that is legally protected
and comprises utility models, intellectual property assets that provide protection to plants
and genetic material, orphan drug destinations, and extensions of protection for patterns or
non-obvious, useful and novel assets (which are certified as such by an appropriate authority)
where the person utilising such does not generate annual gross revenues in excess of €7.5
million from all intangible assets (or €50 million for groups). Qualifying intangible assets
specifically exclude trademarks, business names, brand image rights and other intellectual
property rights used for the marketing of products and services. Persons that may benefit
from the Cyprus IP regime include Cyprus tax-resident taxpayers, tax-resident PEs of non-tax
resident persons as well as foreign PEs that are subject to tax in Cyprus.

iii ~ State aid
There are limited approved state aid schemes in Cyprus; however, the majority of these aim

to enhance productivity in specific areas, such as rural tourism, high-tech and innovative
enterprises.

iv  General

There are various tax characteristics rendering the Cyprus tax system attractive.

Cyprus tax-resident ship owners or ship management companies that qualify under the
relevant legislation in relation to qualifying ships (as defined therein) engaged in qualifying
shipping activities (as defined therein) can fall under the TTS. The TTS refers to flat given
rates of tax based on the net tonnage of the ship (i.e., no requirement for a computation
of tax-adjusted profits exist). There is no tax levied on the disposal of qualifying ships and
dividends distributed out of companies under the TTS are not subject to SDC.

Furthermore, various benefits are provided for natural persons. Individuals that were
not Cyprus tax residents for any three out of the last five years prior to commencement of
employment in Cyprus and at the same time were not Cyprus tax residents in the previous
year, and provided that they receive emoluments over €100,000 per year, are granted a tax
deduction of 50 per cent on emoluments for a period of 10 years.

Also, non-Cyprus tax-resident individuals or Cyprus tax residents but non-domiciled
in Cyprus are not subject to SDC on dividends, interest or rents.

VI WITHHOLDING AND TAXATION OF NON-LOCAL SOURCE INCOME
STREAMS

i  Withholding outward-bound payments (domestic law)

Cyprus does not apply any withholding tax on dividends or interest paid to non-residents.
Regarding the payment of royalties to a non-Cypriot tax resident, a maximum 10 per cent
withholding tax applies on the gross amount of this payment if the royalty rights were used
in Cyprus. Also, in relation to dividends, interest and royalties paid to entities incorporated
in another EU Member State, the provisions of the relevant EU directives apply.
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ii ~ Domestic law exclusions or exemptions from withholding on outward-bound
payments

Cyprus does not apply any withholding taxes on dividends, interest or royalties, save as
mentioned above. The EU Parent—Subsidiary Directive and the EU Parent Interest and
Royalties Directive are fully applicable in Cyprus.

iii ~Double tax treaties

Cyprus enjoys a wide network of DTTs, as it has entered into these with more than 60
countries. The majority of these treaties follow the OECD Model Convention (with the
exception of the DTT with the United States, which follows the most recent model of
US agreements).

iv  Taxation on receipt

Dividends are generally exempt from income or corporation tax in Cyprus. There is an
exception in that dividends received from a foreign company will be subject to corporation
tax if paid out from hybrid instruments; this applies from 2016 onwards.

Dividends are subject to SDC if received by a natural person who is Cyprus tax resident
and Cyprus domiciled. The relevant SDC rate is 17 per cent. Dividends received by a Cyprus
tax-resident company from a foreign entity are usually not subject to SDC unless the passive
dividend rule applies; namely that the company distributing the dividend engages directly or
indirectly in more than 50 per cent activities leading to investment income and the foreign
tax burden on the income of the paying company is substantially lower (less than 6.25 per
cent) than the Cyprus tax burden. Dividends received by a Cyprus company from another
Cyprus company are not subject to SDC, subject to the four-year non-exemption rule; a
dividend indirectly paid after four years from the end of the year in which the profits were
generated is subject to SDC.

Any foreign tax suffered is credited against the equivalent Cyprus tax on the foreign
tax suffered. In no case can the tax credit in respect of the foreign tax exceed the equivalent
Cyprus tax. Credit is always granted to Cyprus tax residents on foreign tax suffered on foreign
income irrespective of the existence of a DTT or not.

Underlying tax relief applies only for Cyprus tax-resident companies in relation to
dividend income received from such companies from foreign sources. A number of DTTs
entered into by Cyprus allow for relief from both withholding tax suffered and for underlying
tax paid by the foreign paying-out entity. However, because the majority of dividend income
received is exempt from any Cyprus taxes, underlying tax relief is not common.

VII TAXATION OF FUNDING STRUCTURES

i Thin capitalisation

No thin capitalisation rules exist. Nevertheless, interest limitation rules (ILR) apply as from

2019 as part of the wider implementation of the EU Anti-Tax Avoidance Directive (ATAD).
The underlying purpose of the ILR is to limit the provision of financing facilities to

companies (based in high-tax jurisdictions) in low-tax jurisdictions through subsidiaries

belonging to the same group. To do so, the ILR requires that the excess borrowing cost

(EBC), which is greater than 30 per cent of taxable earnings before interest, taxes, depreciation

and amortisation (EBITDA), not be deductible for income tax purposes. As such, it limits
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the otherwise deductible EBCs to 30 per cent of taxable EBITDA. However, the ECB is
deducted up to a de minimis threshold of €3 million per fiscal year. Standalone entities (not
part of a group) are excluded from the ILR. Moreover, grandfathering has been provided
for loans concluded before 17 June 2016. Finally, a group equity ‘escape’ or ‘carve-out’ is
provided, according to which where the Cyprus resident company is part of a consolidated
group for financial reporting purposes, the taxpayer may be given the right to fully deduct its
EBCs, provided that the ratio of its equity over its total assets is equal to (or even up to 2 per
cent lower) or higher than the equivalent ratio of the group.

ii  Deduction of finance costs

In general, expenses wholly and exclusively incurred by a Cyprus company in the production
of taxable income are deductible and allowable.

Interest expense and charges are generally allowable expenses provided they do not
specifically match to the acquisition of non-taxable assets. Non-taxable assets include private
assets, saloon cars, paintings, etc. A restriction of interest expense exists if the company has
acquired such non-taxable assets. Generally, this restriction is calculated by applying the
average borrowing rate of the company to the cost of the non-taxable assets. The result of this
calculation is compared with the actual interest and charges appearing in the profit or loss
of the relevant company. The lower amount between the calculation and the actual expenses
is disallowed for tax purposes. Further specific rules also apply for the calculation of this
interest restriction.

iii ~ Restrictions on payments

Generally, there are no restrictions on the distribution of dividends. Nonetheless, the
payment of dividends from a Cyprus company to its shareholders should only be made out
of realised profits.

iv Return of capital

The share capital of a Cyprus company, or the share premium attached to shares, can be
returned to the shareholders thereof following a reduction of capital or share premium as
per the provisions of the Cyprus Companies Law, Chapter 113 as amended (the Companies
Law). In order for a Cyprus company to reduce its share capital or share premium: (1) a
shareholders’ special resolution must be passed (at least 75 per cent majority); (2) a court
order sanctioning the reduction must be issued; and (3) the relevant court order, along with
the special resolution approving the reduction, must be filed with the Cyprus Registrar of
Companies (ROC), because the reduction will have no effect unless and until it is registered
with the ROC.

There is a requirement in relation to the protection of creditors; namely, a list of
creditors needs to be drawn up or published in the official gazette of Cyprus giving notice to
any creditor or interested party of the hearing date of the court application, enabling any such
person to file an objection. This can be overcome if the consent of all creditors is obtained and
produced to the court, along with the relevant application.

Return of capital or share premium to the shareholders (to the extent that such capital
or premium was paid or contributed by the shareholders in exchange for shares) is tax neutral.

116

© 2022 Law Business Research Ltd



Cyprus

VIII ACQUISITION STRUCTURES, RESTRUCTURING AND EXIT CHARGES

i Acquisition

There is no limitation for foreign investors acquiring shares in Cyprus companies. They can
acquire such shares on their name, or use a foreign or a local entity for this purpose. Profits
from the disposal of titles are exempt from any tax in Cyprus; hence, the actual structuring
of the payment of the consideration is irrelevant with respect to the sale of shares. Titles are
defined to include shares, bonds, debentures, founders™ shares and other titles of companies
or other legal persons incorporated in Cyprus or abroad, and rights thereon.

Notional interest deduction (NID) is available in Cyprus. NID is granted on new
equity as a tax-allowable deduction. NID can essentially reduce effective corporate tax rate
to as low as 2.5 per cent. However, deduction granted can in no case exceed 80 per cent of
tax-adjusted profits.

After the introduction of NID in 2015, it became more appealing for buyers to structure
financing through equity. Financing through loan is also possible; the overall transaction
structure will need to be considered before investors decide what best suits the needs of the
specific acquisition.

ii ~ Reorganisation

Cyprus allows for the reorganisation of entities both on the local and on the European level.
Reorganisations are attractive from a tax perspective as they result in a total exemption
from tax in Cyprus, provided that they fall within the scope of the Cyprus Income Tax Law
No. 118(1)/2002 (the Income Tax Law).

The definition of reorganisations includes a number of types thereof, such as mergers (by
acquisition, by the creation of a new company and by way of a holding company absorbing a
subsidiary), divisions, partial divisions, transfers of asserts and share exchanges.

The Income Tax Law classifies all the above types of reorganisations as arrangements,
all of which are carried out pursuant to Sections 198 to 201 of the Companies Law, relating
to compromises and reorganisations. Local reorganisations must also receive court approval
before they can be effected.

An approved reorganisation has a number of tax benefits. No balancing statement is
required for assets transferred, no capital gains or corporation tax on the transfer of Cyprus
immovable property is applied, any losses carried forward of a transferring company can be
transferred to the receiving company, no transfer fees or stamp duty is applied and there are
no taxes whatsoever on the transfer of any assets.

Cross-border mergers are possible on the EU level pursuant to the applicable EU
directives. Cross-border mergers can be performed between limited liability companies
incorporated in accordance with the legislation of an EU Member State that has their
registered office, central administration or principal place of business in the European Union,
provided that at least two of them are governed by the laws of different Member States.

Pursuant to cross-border mergers, all assets and liabilities are transferred without the
need for any other action (save for any necessary notifications) and, likewise, the company or
companies being absorbed cease to exist. From a tax perspective, an application can be made
to the tax authorities, accompanied by the reorganisation plan and relevant information on
the merging entities, for a reorganisation certificate, confirming the exemption from taxes.
The tax authorities retain the discretion to issue a tax exemption certificate if they take the
view that the merger or reorganisation was at arm’s length and reflected economic reality.
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There is no procedure in relation to the reorganisation of Cyprus companies with
third-country entities (i.e., outside the European Union). However, such third-country
entities can first be re-domiciled into Cyprus (provided that this is allowed under the laws of
their jurisdiction) and following their re-domiciliation can enter into an arrangement with a
Cyprus company.

iii  Exit
In June 2020, a new law was adopted to implement the ATAD provisions in relation to exit
taxation rules.

A Cyprus tax-resident company or a PE of a foreign entity will be subject to tax at an
amount equal to the market value of the transferred assets at the time of exit of the assets,
less their value for tax purposes, in cases where (1) a Cyprus tax-resident company transfers
assets from its Cyprus head office to its PE in another EU member state or a third country,
insofar as Cyprus no longer has the right to tax the transferred assets due to the transfer;
(2) a PE in Cyprus transfers assets to its head office or a PE in an EU Member State or a third
country, insofar as Cyprus no longer has the right to tax the transferred assets; (3) a Cyprus
tax-resident company transfers its tax residence abroad, except for those assets that remain
effectively connected with a PE in Cyprus; and (4) a PE in Cyprus transfers its business
abroad insofar as Cyprus no longer has the right to tax the transferred assets.

Under certain conditions, temporary transfers of assets are excluded from the scope of
the exit taxation provisions.

IX ANTI-AVOIDANCE AND OTHER RELEVANT LEGISLATION

i General anti-avoidance

From 1 January 2019, a general anti-abuse rule is applicable, introduced as part of the
general implementation of the ATAD. Cyprus legislation now provides that non-genuine
arrangements, having as a main purpose the procurement of a tax advantage, are ignored.
Those arrangements are considered to be non-genuine as their mere existence does not reflect
valid commercial reasons or economic reality.

ii ~ Controlled foreign corporations

The controlled foreign companies (CFCs) rule, applicable from 1 January 2019, results in the
re-attribution of the income of a low-taxed controlled non-Cyprus subsidiary to its parent
company to avoid revenue diversion to a jurisdiction with a more favourable tax regime.
The CFC rules apply to both Cyprus tax-resident companies and non-Cyprus tax-resident
companies with a PE in Cyprus.

A CFC is a low-taxed non-Cyprus tax resident company or PE in which (1) the Cyprus
taxpayer, alone or together with its associated enterprises, holds a direct or indirect interest of
more than 50 per cent, and (2) the actual corporate tax paid on the profits of the company or
PE is lower than the 50 per cent of the tax that would be paid in Cyprus. The non-distributed
income of a CFC that is the result of non-genuine arrangements is added to the taxable
income of the Cyprus tax-resident controlling company. The CFC rule is not applicable
when the company or the foreign PE has (1) accounting profits of no more than €750,000
and non-trading income of no more than €75,000, or (2) accounting profits of no more than
10 per cent of its operating costs for the tax period.
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It is possible for the Cypriot controlling entity to claim credit for any overseas tax
imposed on the CFC profits that are included in its tax base.

iii  Transfer pricing

Cyprus has adopted transfer pricing rules only in relation to intra-group financing activities.
Such rules are effective as of 1 July 2017. Therefore, financing transactions between related
companies are obliged to follow the arm’s-length principle as set out in the OECD Transfer
Pricing Guidelines.

The said rules apply to Cyprus tax-resident entities and PEs that are involved in
back-to-back intra-group financing transactions. Such transactions have been defined by the
tax authorities as the granting of loans or cash advances to related companies remunerated
by interest (or should be) and are financed by financial means and instruments, such as
debentures, private loans, cash advances and bank loans.

A transfer pricing study should be provided to the Cyprus tax authorities, evidencing that
the conducted intra-group financing transaction (and the agreed remuneration; i.e., interest)
complies with the arm’s-length principle. A transfer pricing report should be (1) prepared
by a transfer pricing expert, and (2) submitted to the tax authorities by a person who has a
licence to act as an auditor of a company according to the Companies Law, and is required to
carry out an assurance control confirming the quality of the transfer pricing report.

Nevertheless, a simplification measure was also introduced. If a group financing
company pursues a purely intermediary activity (intercompany loans receivables and payable)
and has an actual presence in Cyprus (economic and physical substance), then the transactions
are deemed to comply with the arm’s-length principle and the minimum return accepted is
2 per cent after tax on assets (profit after tax), which effectively means a minimum taxable
profit of 2.2857 per cent on assets.

It is expected that detailed transfer pricing rules will be introduced during the next
few months and will be applicable from 1 January 2020. Namely, it is expected that the
new rules will include a requirement for maintaining master or local files, or both, including
benchmark reports for intercompany transactions exceeding the amount of €750,000 per
category. Also, the new legislation will offer the opportunity for companies to apply for
advance pricing arrangements.

iv.  Tax clearances and rulings

It is possible to obtain advance tax rulings from the Cyprus tax authorities. Such rulings are
issued on the application by or on behalf of a taxpayer on actual or proposed transactions,
relating to tax years for which the due date for filing a tax return has not yet passed. Requests
for rulings must be in writing and must comprise the information required by the relevant
circulars of the tax department. Rulings will be binding only with regard to the taxpayers
specifically mentioned in the ruling request, provided that the circumstances described
therein continue to be applicable and that there is no subsequent modification in the tax
legislation that renders the ruling inapplicable.

The tax department will express an opinion on the applicable tax treatment of the
proposed transaction or scenario presented to it and will not be responsible for verifying the
facts and circumstances described in the application. In case of any subsequent discrepancy
between the scenario presented and the actual transaction, the tax authorities can either
decline to apply the tax ruling or inform the tax rulings division of the actual facts, for the
purposes of confirming or altering the initial ruling.
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In any case there is no requirement or obligation for a taxpayer to obtain a tax ruling for
the purposes of acquiring a local business or entering into a particular transaction.

X  YEARIN REVIEW

The most important development of the last 12 months in the tax field was the transposition
of European Council Directive 2018/822, known as DAC6, into domestic legislation. The
newly introduced provisions intend to increase transparency in the area of direct taxation,
with the aim to combat tax avoidance and tax evasion in the European Union.

One of the current ‘hot topics’ in Cyprus is the relocation of the headquarters of
international groups or of foreign companies in Cyprus, for the purposes of becoming Cyprus
tax residents and obtaining the advantages of the Cyprus tax system. This, as also explained in
Section XI, will be further supported by new incentives to be provided in 2022 by the Cyprus
government, aiming to attract companies operating in specific areas of economic activity
including high-tech, innovation, shipping, pharmaceutical, biogenetics and biotechnology.

XI OUTLOOK AND CONCLUSIONS

It is anticipated that detailed transfer pricing rules will be introduced until the end of 2021
and will be applicable as of 1 January 2020. These will include the requirement for related
parties to maintain documentation files when they are involved in intra-group transactions.
The new rules will provide that this requirement will apply when the accumulated intra-group
transaction per category exceeds €750,000 per tax year. Also, the new legislation will offer the
opportunity for companies to apply for advance pricing arrangements.

As mentioned above, in October 2021, the government of Cyprus presented an action
plan aiming to encourage foreign companies and highly skilled personnel to relocate to
Cyprus. The implementation of this new strategy is expected to commence in January 2022.
In summary, the key reforms announced include, among others:

a  the introduction of the digital nomad visa for third-country nationals wishing to live in

Cyprus but work for companies operating from abroad;

6 the establishment of a Business Facilitation Unit that will operate as the focal point of
contact for companies of foreign interests wishing to relocate in Cyprus, as well as for:

*  businesses operating in specific areas of economic activity, including high tech or

innovation companies;

. pharmaceutical companies;

. shipping companies; and

. companies operating in the field of biogenetics and biotechnology; and
¢ the provision of tax exemptions to foreign high-skilled employees and incentives to such

employees to apply for naturalisation after five years of residence and work in Cyprus.
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